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Compliance involves a multidisciplinary ex-
tension due to the different industries and 
their equally divergent legal requirements.

Against this background, it is important to 
understand compliance as a company-wide 
and integrate¬¬d organizational model with 
processes and tools.

This model is intended to ensure compliance 
with legal provisions, regulatory standards 
and other key stakeholders’ requirements, 
as well as conformity with social guidelines, 
values, morals and ethics.

The following is a brief outline of the design 
and establishment of a compliance organiza-
tion.
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[ 1. Legal basis
With the exception of the financial sector, 
German law does not contain any legal provi-
sions that require the management of a (ca-
pital) company to implement systematic com-
pliance measures or to set up a compliance 
organization or function.

With the new auditing standard of the Insti-
tute of German Certified Public Auditors - IDW 
PS 980 - there is now at least an initial collec-
tion of requirements for compliance manage-
ment, which provides an overview of criteria 
to be observed, but is not legally binding.

The German Corporate Governance Index 
(GCGC), which in its section 4.1.3 requires the 
management board of a corporation to ob-
serve applicable law (compliance), is merely 
a recommendation. German corporate law, in 
particular stock corporation law, nevertheless 
provides central points of reference for the 
compliance discussion. First of all, there are 
two provisions that represent a kind of ge-
neral clause for the behavioral obligations of 
the management board.

Section 76 of the German Stock Corporation 
Act (AktG) governs the management duties 
of the board. This also includes the mainte-
nance of the necessary diligence in the ma-
nagement of the company as required by 
Section 93 of the German Stock Corporation 
Act (AktG), which also relates to the legally 
compliant conduct of the company and its 
employees. Thus, a duty of care applies irre-
spective of the sector, which is also extended 
to the supervisory board (Section 116 AktG). 
In order to fulfill this duty of care, structures 
and processes are required to ensure that the 
company and its employees act in accordance 
with the law.

Depending on the business model, however, 
there are a large number of laws, guidelines 
and standards to be observed for this task, 
which have a corresponding influence on the 
design of a compliance organization.

In contrast to other industries, the financial 
sector has very detailed compliance require-
ments. Section 25a of the German Banking 
Act (KWG), for example, requires credit insti-
tutions to establish a proper organization to 
comply with the statutory provisions they 
must observe. Section 64 of the German Insu-
rance Supervision Act (VAG) contains a similar 
provision for insurance companies. Section 33 
German Securities Trading Act (WPHG) esta-
blishes just such organizational obligations 
for securities service companies. In connec-
tion with the direct and indirect legal requi-
rements for corporate compliance, it is im-
perative to consider the liability of corporate 
bodies.

Management board members and now also 
supervisory board members can be held liable 
under civil and criminal law. In particular, the 
liability requirements for members of the su-
pervisory board have changed. With the entry 
into force of the German Accounting Law Mo-
dernization Act (BilMoG), the scope of duties 
of the supervisory boards of German capital 
companies has been further concretized and 
they are required, among other things, to mo-
nitor the effectiveness of the internal control 
system and risk management. If individual 
members of the supervisory board culpably 
neglect this duty, they may be liable to pay 
damages to the company.



Compliance management can only achieve its 
full effectiveness and efficiency if it is tailored 
to the risks associated with the company‘s 
business model. The basis of a suitable and 
company-specific compliance organization is 
therefore the identification of the relevant 
risks threatening the company (scoping). The 
methodical approach to identifying and as-
sessing risks in the company must be desig-
ned accordingly. Once identified, the risks are 
to be assessed in accordance with the compa-
ny‘s internal target benchmark.

This assessment results in the package of 
measures required to manage and control the 
risks. Since the introduction of the BilMoG, we 
see more and more holistic approaches to risk 
management by companies, which no longer 
separate business and compliance risks. The 
Sarbanes Oxley Act (SOX) as international le-
gislation, as well as the introduction of the 
BilMoG in Germany, created a departure from 
where once compliance risks were hardly or 
sometimes not at all the focus for risk mana-
gers.

[ 2. The scoping process

The result of the scoping process usually 
shows how complex the subject area of com-
pliance is and the extent of the interdiscipli-
nary demands it places on function holders. 
There is an observable trend towards no lon-
ger viewing compliance in isolation, but con-
sistently in conjunction with risk manage-
ment.

Particularly in medium-sized companies, this 
results not only in the merging of interlocking 
processes, but also in the design of a resour-
ce-saving matrix organization. The advantage 
of the matrix organization is that the neces-
sary activities can be distributed flexibly, ma-
king this a justifiable expense even for smal-
ler companies.

The main advantage of this type of organi-
zation is the possibility of relying on existing 
processes and process owners, as well as 
the underlying organizational structures and 
workflows.

This gives rise to the possibility of drawing 
on existing structures, which has the advan-
tage that compliance is perceived in the form 
of process networking and not as an isolated 
process. The perception of the importance of 
compliance in the company is essential to the 
organizational design decision.

[ 3. Organizational design



Compliance is understood as active risk pre-
vention in the company. In addition to many 
individual organizational measures that com-
pliance management requires, it also de-
mands a compliance culture that is broadly 
anchored in the company and actually lived 
by both management and staff.

The essential prevention aspect consists of 
building such a compliance culture. This cul-
ture is created by developing the intrinsic mo-
tivation of employees to build and maintain 
a positive attitude toward the company‘s et-
hical leadership principles. This results in a 
value system that creates the conditions for 
legally compliant behavior and forms the ba-
sis for a compliance system.

This system must be suitable for ensuring ex-
tensive immunity against conduct harmful to 
the company in the broadest sense. In this 
sense, the company‘s managers are put to 
the challenge.

They must make an outstanding contribution 
to functioning and sustainable compliance 
in the company by communicating to their 
employees at all levels the values, standards 
and virtues of a compliance culture geared to 
prevention and by maintaining these values, 
standards and virtues over the long term. 
This process must be accompanied by strate-
gically designed communication.

[ 4. Prevention

If you currently (as of 07/01/21) enter the term 
compliance in Google, you will receive over 
690 million hits. This should give you an idea 
of the quantity of comments on this term and 
the prominent role compliance now plays. It is 
an art to grasp and implement the wide spec-
trum of this subject area in such a way that it 
is tailored to the respective company and its 
individual culture. To achieve this, it is essen-
tial to identify all risks of the business model 
at all levels and to evaluate them within the 
framework of an internal target benchmark. 
Risks are managed by introducing counter-
measures, which in turn are monitored by 
management as part of a functioning internal 
control system (ICS).

The proof of effectiveness is essential. This 
should demonstrate and prove the effective-
ness of the controls and the countermeasu-
res. The management of the company plays 
a major role in the functioning of compliance. 
Compliance will always remain a challenge. 
The legal framework will continue to evolve 
both nationally and internationally, irrespec-
tive of the industry, and will thus necessitate 
constant adjustments to the compliance or-
ganization.

[ 5. Conclusion
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